
CARE ACT FUNDING REFORM – WILL IT WORK?

The jury is still out on this question largely because the fine print in the regulation and subsequent guidance has yet to 
be established. Indeed the Department of Health is consulting on this at the moment with a deadline of 30 March, one 
day before the Care Act 2014 goes live, so anything we say about it at moment is no more than opinion. 

A lot has been said over recent months about the cap and how it will work. Briefly, the system is designed to set a limit 
of £72,000 that a person should pay to meet their eligible care needs. Under current rules, if a person has less than 
£23,250 in assets they will receive means-tested help – and they will contribute only what they can afford from their 
income if their assets are below £14,250.

Under the new system, people with less than £118,000 in assets will qualify for means-tested local authority help with 
their care costs – and they will contribute only what they can afford from their income if their assets are below £17,000. 
Apparently, this will affect up to 23,000 additional people in 2016/17 who will receive support with their care costs. The 
same means test will also apply after people reach the cap to determine what proportion of £230 per week they can 
afford to contribute towards their daily living costs bearing in mind that whilst the care cap account is running daily 
living costs valued at £12,000 per year or £230 per week do not contribute towards the cap. This latter aspect means 
that people will not reach their cap for over 2.4 years when living in a care home assuming a fee of £570 per week net 
of living costs.

These changes place a severe risk on the stability of the care market since within a very short time ‘self funders’ will 
become acutely aware of the differential between state funded care and the private rates care providers traditionally 
charge. Once they realise that by opening their care account with the Local Authority, they can ask the Authority 
to manage their care, which would be at their ‘usual’ rate rather than the private rate, because this opens up an 
opportunity to save their capital even if the Authority charges an administrative fee for the service. This would only 
work if the Authority is deemed to be treating the self funder as if they were a council client. If the Authority is deemed 
to be acting as a brokerage then the private fee would probably be obtained. This crucial aspect is yet to be settled.  

Another destabilising factor can result from a difficulty to place by the Authority arising from lack of beds, for instance, 
where the Authority is managing the account. Who pays the higher rate that might accrue, the self funder or the 
Authority? If the former this could lead to a challenge. Other challenges may arise where the self funder is placed in 
a home whose daily living costs are less than the £12,000 figure. In these circumstances it may be reasonable for the 
client to state that the actual rather than notional figure should apply.

Of course the Department of Health have thought about this and propose an appeals process centred around the 
Local Authority in a 3 stage process with the emphasis on early resolution:
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 � the early resolution stage, where the local authority facilitates open and constructive dialogue with the person 
to attempt to resolve the issue locally and early

 � the independent review stage, where the local authority appoint an independent reviewer to review the local 
authority’s original decision and make a recommendation

 � the local authority decision, where the local authority makes a decision considering the independent reviewer’s 
recommendation

The difficulty arises where the whole process is in the hands of the Authority with the only gateway to open fairness 
being the appointment of an independent reviewer but whose  findings only need to be ‘considered’ by the Authority, 
the latter having the last word. There is clearly something of an unfairness about this, but the worrying difficulty is that 
the learning from the appeal is limited only to the individual case and is not transferable, neither can it go on public 
record so other clients can refer to it if they have a similar case.

Traditional appeal systems will remain, such as Judicial Review (probably not cost effective), Local Government 
Ombudsman (for matters of process only) or legal/advocacy advice. Currently there is no system in law to appeal 
against the Local Authority decision per se. The Law Commission is aware of this and considering alternatives.

We know that Local Authorities are under resourced following several years of budget cuts and are facing an increase 
in demand with additional pressures being placed upon them to respond to the Care Act. This does not lend a great 
deal of confidence in them being able to deal with challenges in an expeditious way, particularly since the outcome will 
not affect commissioning until much further downstream when the care cap is reached.

We need to wait to see the fine print after the consultation is complete but in the meantime providers would be well 
advised to prepare themselves for difficult questions about the fees they wish to charge and have a good understanding 
of their ‘hotel’ and care costs as well as additional charges for CHC residents.
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CONTACT

If you would like to arrange an initial no-obligation meeting, at no charge, please contact:

Julie Hopkins, Partner

Julie Hopkins leads Albert Goodman’s Care Providers Team providing advice to care sector 
start-ups, those growing their business and those looking to exit. The team of more than 
10 experts advise on business strategies, cash flow management, business structures, 
minimising tax, acquisitions and disposals, payroll and financial services.

Julie takes a lead in the firm’s membership of the Registered Care Providers Association 
(RCPA). Her depth of expertise within the Care sector includes care homes, nursing, 
residential, mental health, domiciliary and supported living. Julie qualified as a Chartered 
Accountant with international firm KPMG and has specialised in SMEs ever since, with a 
particular emphasis on care providers.

Tel: 01935 423667 E: julie.hopkins@albertgoodman.co.uk


